
Check for updates 

Received: 14 December 2020 Revised: 22 March 2021 Accepted: 18 May 2021 

DOI: 10.1002/hed.26764 

ORIGINAL ARTICLE WILEY 

The jaw-dropping costs of oral cavity cancer malpractice 

Amanda Wong BS1 t e Daniel Zhu BS1t e 
Andrew Ko BS1 I Tristan Tham MD3 e 

Jane Y. Tong BS2t 

Dennis Kraus MD3 

1Donald and Barbara Zucker School of 
Medicine at Hofstra/Northwell, 
Hempstead, New York, USA 

2Drexel University College of Medicine, 
Philadelphia, Pennsylvania, USA 

3New York Head and Neck Institute, 
Donald and Barbara Zucker School of 
Medicine at Hofstra/Northwell, Northwell 
Health System, New York, 
New York, USA 

Correspondence 
Dennis Kraus, MD, New York Head and 
Neck Institute, 130 East 77th Street, 10th 
Floor, New York, NY 10075. 
Email: dkraus@northwell.edu 

Section Editor: Benjamin Judson 

1 INTRODUCTION 

Abstract 
Background: Medical litigation is different than it was 20 years ago due to 

changes in health care. This study provides an updated analysis of oral cavity 

malpractice litigation from the past two decades (2000-2010 and 2011-2019). 

Methods: Verdict reviews from the Westlaw database were analyzed from 

January 2000 to August 2019. Data were collected and analyzed with the Statis

tical Package for the Social Sciences. 

Results: Sixty-five lawsuits were evaluated across 24 states. Failure to diag

nose was the most common allegation in both decades. Adjusting for inflation, 

the average amount awarded from 2000 to 2010 was $1 721 068 and $3 925 504 

from 2011 to 2019. 

Conclusions: There has been a significant rise in allegations of failure to 

biopsy and failure to refer (p < 0.05). In addition, while award amounts appear 

different between decades, the difference is not statistically significant 

(p = 0.248). Education should focus on early diagnosis, biopsy, and referral to 

physicians who routinely care for this patient population. 
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Over 50 years since the medical malpractice crisis of the 
mid-1970s, medical liability reform continues to be a 
heated topic of debate in the United States. In an effort to 
reduce malpractice claims against them, physicians prac
tice evidence-based medicine of the highest order. In 
addition, they take self-protective measures by ordering 
extra diagnostic tests, procedures, and treatments for 
their patients, a practice known as defensive medicine. 
States such as Pennsylvania and Massachusetts have 
reported that 80%-90% of "high risk" specialists such as 
emergency medicine, orthopedic surgery, neurosurgery, 
and radiology practice defensive medicine.1'2 Defensive 

medicine has been estimated to cost the health care 
industry as much as $55.6 billion a year. 3•4 One way to 
combat the rising health care costs is through reducing 
the financial burden of medical malpractice litigation, 
thereby reducing the driving force of defensive medicine; 
however, this may put physicians at an increased risk for 
failure to diagnose allegations or other medical malprac
tice litigation. Should the physician fail to have a high 
enough degree of clinical suspicion for following up on a 
clinical finding, they incur risk.3•5 Therefore, differentiat
ing between what is considered an act of defensive medi
cine and what is of applicable clinical value can be 
challenging. 6 

Physician education on risk management, defensive 
medicine, and medical litigation has led to a reduction in 
medical malpractice claims.7 Research on medical litiga
tion in breast, laryngeal, and head and neck tumors has 
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been conducted to identify risk factors and prevention 
strategies for medical malpractice suits.8- 10 In 2002, 
Lydiatt reviewed oral cavity cancer malpractice from 
1984 to 2000 and reported that although oral cavity can
cer litigation was rare, efforts should be made to prevent 
delays in diagnosis.11 In this study, we provide an 
updated summary and analysis of oral cavity cancer mal
practice litigation from the previous two decades (2000-
2010 and 2011-2019). 

2 MATERIALS AND METHODS 

All US civil trials involving medical malpractice in 
patients with squamous cell carcinoma of the oral cavity 
were searched retrospectively using a computerized legal 
database (Westlaw, West Publishing Co, St. Paul, MN). 
This database searches all 50 states and includes verdicts 
collected by 14 different sources. All federal and state 
cases with verdicts and settlements were analyzed and 
data were collected including year of verdict/settlement, 
state, whether training sites were involved, case outcome, 
specialties of physicians involved, amounts awarded, 
amounts asked, offers by defendants, claimed injuries, 
specialties of the plaintiffs' and defendants' expert wit
nesses, along with information on the patients, including 
age, gender, symptoms, and survival. The claimed inju
ries were grouped into the following categories: failure to 
diagnose, failure to biopsy, failure to refer, and inade
quate treatment/complications. For failure to diagnose, 
the time, in months, until the proper diagnosis was made 
was also noted. Thirty-four cases from the period of 2000 
to 2010 and 31 cases from the period of 2011 to 2019 were 
analyzed. Lawsuits that were settled prior to going to 
court could not be obtained, but Westlaw includes all 
cases that appeared on court dockets. Collected data were 
then analyzed using the Statistical Package for the Social 
Sciences. Because this study utilized a publicly available 
database and no human subjects were involved, registra
tion with our institutional review board and written 
informed consent were not required. 

3 RESULTS 

Sixty-five separate lawsuits were evaluated during the 
two periods of time studied. Overall from 2000 to 2019, 
the verdicts were: defendant, 42/65 (64.6%), plaintiff 
15/65 (23.1%), and settlement 8/65 (12.3%). Between the 
years 2000 and 2010, the verdicts were: defendant, 22/34 
(64.7%), plaintiff 9/34 (26.5%), and settlement 3/34 
(8.8%). Between the years 2011 and 2019, the verdicts 
were: defendant, 20/31 (64.5%), plaintiff 6/31 (19.4%), 

and settlement 5/31 (16.1%). The age was reported in 
21/34 (64.8%) patients from the years 2000 to 2010, with 
mean and median age of 48.29 and 50.00 years, and in 
13/31 (41.9%) patients from the years 2011 to 2019, with 
a mean and median age of 55.77 and 59.00 years. Of the 
65 lawsuits, 22 of the patients had died by the time of 
the allegation. Between 2000 and 2010, 10/34 (29.4%) of 
the cases involved a patient who died and between 2011 
and 2019, 12/31 (38.7%) cases involved a patient who 
died. Table 1 summarizes case characteristics by decade. 

Defendants in these lawsuits spanned across multiple 
medical specialties, including primary care, pathology, 
otolaryngology, and dentistry. Table 2 summarizes the 
defendants' specialties by decade. 

The adjusted average amount awarded from 2000 to 
2010 (n = 12) was $1 721 068 compared to $3 925 504 
from 2011 to 2019 (n = 11; Table 1). The adjusted average 
amount asked by the plaintiff from 2000 to 2010 (n = 11) 
was $1 917 303 compared to $753 675 from 2011 to 2019 
(n = 9). The adjusted average amount offered by the 
defendant from 2000 to 2010 (n = 7) was $346 638 com
pared to $335 081 from 2011 to 2019 (n = 1). 

From 2000 to 2010, allegations resulting in suits 
included failure to diagnose 20/34 (58.8%), failure to 
biopsy 3/34 (8.8%), failure to refer 3/34 (8.8%), and inade
quate treatment/complications 19/34 (55.9%). Between 
2011 and 2019, the allegations were failure to diagnose 
23/31 (74.2%), failure to biopsy 10/31 (32.3%), failure to 
refer 11/31 (35.5%), and complications/inadequate treat
ment 6/31 (19.4%). It is important to note that each suit 
often had more than one allegation listed. The average 
delay in diagnosis from 2000 to 2010 was 12.80 months 
(n = 10) compared to 16.73 months from 2011 to 
2019 (n = 11). 

4 DISCUSSION 

Squamous cell carcinoma of the head and neck is a com
mon disease, comprising about 4% of all cancers in the 
United States.12 While national trends show a decreasing 
incidence of oral cavity cancers over time, attributed to 
public health efforts to decrease smoking,13 oral cavity 
cancer remains a serious concern, with age-adjusted inci
dence rates of 15.6 per 100 000 in men and 6.1 per 
100 000 in women. 14 While the incidence of oral cavity 
litigation is rare relative to the incidence of oral 
cavity cancers, it is important to learn from previous mal
practice cases and use this information to improve physi
cian education in an effort to reduce future claims.15 

In this study, there were 65 medical malpractice suits 
over the course of the two decades, averaging 3.42 law
suits annually, similar to the incidence found in the 
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TABLE 1 Comparison of case characteristics by decade 

Number of cases 

Age (years) 

Gender 

Deceased at time of trial 

Trial verdict 

Average award 

Average amount asked by plaintiff 

Average amount offered by defendant 

Reasons for allegations• 

Median 

Mean 

Male 

Female 

Defendant 

Settlement 

Plaintiff 

Unadjusted 

Adjusted 

Unadjusted 

Adjusted 

Unadjusted 

Adjusted 

Failure to diagnose 

Failure to biopsy"' 

Failure to refer"' 

2000-2010 2011-2019 

34 31 

so 59 

48.29 55.77 

19 (55.9%) 12 (38.7%) 

15 (44.1%) 19 (61.3%) 

10 (29.4%) 12 (38.7%) 

22 (64.7%) 20 (64.5%) 

3 (8.8%) 5 (16.1%) 

9 (26.5%) 6 (19.4%) 

$1 228 012 $3 546 821 

$1 721 068 $3 925 504 

$1413 982 $665 849 

$1917 303 $753 675 

$242 857 $300 000 

$346 638 $335 081 

20 (58.8%) 23 (74.2%) 

3 (8.8%) 10 (32.3%) 

3 (8.8%) 11 (35.5%) 

Inadequate treatment/ complications 19 (55.9%) 6 (19.4%) 

Delay in diagnosis (months) 12.80 16.73 

•cases cited multiple reasons for allegations, so percentages do not add up to 100%. 

*p < 0.05. 

TABLE 2 Defendant specialties by decade 

2000-2010 2011-2019 p-value 

Dentist 2 15 <0.001 

Dermatology 3 1 NS 

Emergency medicine 1 0 NS 

Medical group 4 1 NS 

Oncology 1 0 NS 

Oral surgeon 1 2 NS 

Otolaryngology 13 6 NS 

Pathology 7 0 <0.05 

Plastic surgery 2 1 NS 

Primary care 4 4 NS 

Radiation oncology 1 1 NS 

Radiology 4 0 NS 

Surgeon, unspecified 1 0 NS 

Unknown 2 0 NS 

Lydiatt study where they had an average of 3.13 lawsuits 
annually. 11 Across both decades, the mean and median 
ages of the patients were higher (2000-2010: 48 and 

50 years; 2011-2019: 55 and 59 years) to the mean and 
median ages reported by Lydiatt (45 and 47 years), 
although they remain less than the reported 70+ year age 
of greatest incidence of oral cavity cancer.11•13 Lydiatt 
previously highlighted the importance of considering oral 
cavity cancer in all patients with symptoms, irrespective 
of age.11 A more recent study of laryngology litigation 
cases found that delay in diagnosis of malignancy was 
frequently attributed to young patient age at presenta
tion, and likewise emphasized the need for a thorough 
evaluation to exclude cancer in this patient population. 16 

Thus this trend of increasing average age of the patient 
may reflect physicians' increasingly intentional exclusion 
of cancer in the evaluation of younger patients, thereby 
leading to fewer delays in diagnosis in this population. 
This is particularly encouraging given that the incidence 
of oral and oropharyngeal cancer in young adults has 
reportedly increased in parts of the United States.14 At 
the time of the trial, there have been fewer deaths from 
both 2000-2010 (10/34; 29.4%) and 2011-2019 (12/31; 
38.7%) compared to Lydiatt (23/49; 47%).11 This may 
reflect national trends toward decreasing overall mortal
ity rates for patients with oral cavity and pharynx 
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cancer.17 Despite this decrease in mortality, there appears 
to be a continued propensity to make claims against 
physicians. 

When comparing the defendant specialties involved 
in oral cavity malpractice litigation from 2000 to 2019, 
dentists were significantly more likely to be litigated 
against in the most recent decade (p < 0.001). Given this 
pervasive tendency toward litigation, it is important to 
review published recommendations for the screening of 
oral cavity cancers. The American Dental Association 
(ADA) in 2017 formulated one such series of recommen
dations for the evaluation of potentially malignant disor
ders of the oral cavity.18 In addition to a through 
medical, social, and dental history, a conventional visual 
and tactile examination of the oral cavity, including both 
intraoral and extraoral approaches, should be performed 
in all patients with the goal of recognizing any mucosal 
or submucosal abnormalities; however, the authors noted 
that these methods alone cannot always differentiate non 
suspicious lesions from those suspect for malignancy. For 
lesions of undetermined diagnosis deemed unlikely to be 
malignant, the patient should be observed with periodic 
follow-up, with biopsy or referral to a specialist rec
ommended if the lesion does not resolve and malignancy 
cannot be excluded. On the other hand, for lesions felt to 
be suspicious for malignancy, immediate biopsy or refer
ral to a specialist is recommended. In reviewing these 
guidelines, it is apparent that the general practitioner ini
tially evaluating these patients may understandably 
struggle to determine whether an oral cavity lesion 
should be considered suspicious for malignancy if they 
do not have adequate experience making such a decision. 
In light of the trend toward defensive medicine, it may be 
prudent in these situations to refer to a specialist such as 
an otolaryngologist or oral and maxillofacial surgeon. 
Such a referral may ultimately be required regardless, if 
the general practitioner does not have the training to per
form a biopsy. 

Litigation resulting from a failure to refer might also 
occur if an otolaryngologist without advanced head and 
neck oncology training nonetheless decides to perform a 
complex surgery, for example, in the case of a patient 
who refuses to travel to a larger medical center. General 
otolaryngologists in the community should be aware of 
their own limitations, and encourage patients to consult 
those with more specialized training when appropriate, 
in an attempt to optimize patient outcomes. While one 
might expect a greater number of failures to refer allega
tions for this reason, the main allegation for litigation in 
these cases may be attributed to inadequate treatment/ 
complications rather than directly to a failure to refer. 

Similar to the Lydiatt study, defendants still won the 
majority of litigations; the two more recent decades had a 

higher percentage of defendant verdicts with 64. 7% from 
2000 to 2010 and 64.5% from 2010 to 2019 compared to 
42% reported by Lydiatt from 1985 to 2000.11 This indi
cates that although there was a slight increase in the 
number of litigations in the past two decades compared 
to Lydiatt, defendants were more likely to win in the time 
period we evaluated. This is consistent with a study of 
44 otolaryngology malpractice cases from 2008 to 2012, 
which reported physicians were not found liable in 81.8% 
of cases, as well as a study of 198 otolaryngology malprac
tice cases from 2001 to 2011, which reported 58% defen
dant verdicts, with a slight increase in defendant 
outcomes over the decade of study.19•20 This general trend 
toward increasing defendant verdicts could be due to 
increased physician awareness and adherence to publi
shed screening guidelines such as those mentioned previ
ously, or alternatively, to the increase in defensive 
medicine practices over the past few decades. Addition
ally, there were fewer settlement verdicts in the 2000-
2010 (3/34; 8.8%) and 2010-2019 (5/31; 16.1%) time 
periods compared to Lydiatt (13/50; 26%).11 There also 
were fewer plaintiff verdicts in the 2000-2010 (9/34; 
26.5%) and 2010-2019 (6/31; 19.4%) time periods com
pared to Lydiatt (16/50; 32%).11 

In regard to the allegations, failure to diagnose has 
been the most common allegation throughout the years 
(2000-2010: 20/34; 58.8%; 2011-2019: 23/31; 74.2%), but 
less frequent in comparison to Lydiatt (43/50; 86%).11 

Defendants were less likely to be sued for surgical com
plications in 2011-2019 (6/31; 19.4%) compared to 2000-
2010 (19/34; 55.9%), although both decades showed an 
increase from the 12% in the Lydiatt study (6/50). 11 

Defendants were significantly more likely to be sued for 
failure to biopsy in 2011-2019 (10/31; 32.3%) compared 
to 2000-2010 (3/34; 8.8%; p < 0.05), although both 
decades showed a decrease from the 42% in the Lydiatt 
study (21/50). 11 The allegation of failure to refer was the 
only allegation where both decades were not in concor
dance when compared to the Lydiatt study. Defendants 
were significantly less likely to be sued for failure to refer 
in the years 2000-2010 (3/34; 8.8%), whereas defendants 
were more likely to be sued for failure to refer in the 
years 2011-2019 (6/31; 35.5%; p < 0.05) when compared 
to the Lydiatt study (13/50; 26%).11 

It is interesting to note that allegations more com
monly involved the initial workup of what would ulti
mately be found to be oral cavity cancer, rather than 
iatrogenic complications incurred during treatment of 
the cancer following appropriate diagnosis. This predomi
nance of failure to diagnose allegations is consistent with 
a study of 887 litigious claims against otolaryngologists, 
which reported failure or delay in diagnosis was the most 
common claim.21 Notably, failure to diagnose and treat 
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in cases involving malignancy has been found to signifi
cantly favor a plaintiff verdict.20 This is consistent with 
Lydiatt's finding that delays of more than 3 months were 
associated with an increase in plaintiff verdicts.11 While 
there is a trend toward decreasing failure to diagnose 
allegations in this study, this again emphasizes the 
importance of a thorough evaluation to rule out cancer in 
all patients. The overall decrease in failure to biopsy alle
gations during the two decades presently studied, com
pared to the Lydiatt study, may also represent a more 
intentional inclusion of biopsy as part of a comprehen
sive workup or, alternatively, may reflect an increase in 
defensive medicine practices. 

The Lydiatt study showed that the average delay was 
around 12.5 months. In this study, average delay 
increased to around 13 months during the 2000-2010 
time period and increased again to around 17 months 
during the 2011-2019 time period.11 This finding is of par
ticular concern given that relative survival rates for oral 
cavity squamous cell carcinoma are highly stage depen
dent, with significantly poorer prognosis when diagnosed 
at a late stage.18 Advanced disease at diagnosis may also 
require more extensive treatment options associated with 
greater cost as well as patient morbidity. Furthermore, 
length of delay has been found to correlate with the 
amount of indemnity payment awarded.15 A study of 
343 neurosurgery malpractice cases between 1985 and 
2015 likewise found failure to diagnosis in a timely man
ner to be associated with higher award amounts.22 Thus, 
physician education aimed at decreasing this delay period 
may prove beneficial. Inadequate follow-up planning and 
failures of communication between providers have been 
identified as potential contributors to the observed 
delay.23 In line with these findings, Lydiatt's previous 
analysis advocated for directed follow-up aimed at esta
blishing a definitive diagnosis within 3 months, as well as 
close communication with other providers involved in the 
patient care.11 Consistent with these recommendations, 
physician education targeted at improving specific teach
able communication behaviors may be an effective means 
of decreasing malpractice claims. 7 

Despite physicians' best efforts, it is also important to 
consider the patient's potential role in delayed diagnosis, 
as a patient may postpone follow-up due to anxiety or 
denial.18 With this in mind, effective physician to patient 
communication to establish shared goals of care and 
expectations for follow-up may be just as critical as com
munication between providers. Even in the face of a phy
sician's best efforts to persuade a patient to achieve a 
definitive diagnosis, the physician must also honor the 
patient's autonomy and engage in shared decision mak
ing. In such instances, the physician should be vigilant to 
thoroughly document patient preferences and discussions 

concerning the risks of delayed follow-up. Photographs of 
the oral cavity lesion to be inserted into the patient's 
chart may also prove useful for validation of the written 
documentation, as well as to provide a point of compari
son at later visits. Clinical photography has already found 
utility in localizing biopsy sites in the dermatology set
ting, thereby reducing medical lawsuits for wrong-site 
surgery.24 

The average award has increased significantly from the 
results in the Lydiatt study. Using the Bureau of Labor Sta
tistic's inflation calculator, the adjusted average award 
comes out to $909037.35 as of December 2019 (unadjusted: 
$636036.78). Throughout the years, the average award for 
malpractice litigations have continually increased, from an 
adjusted average of$1 721 068 in 2000-2010 to an adjusted 
average of $3 925 504 in 2011-2019. While at face value 
the award amounts appear quite different between 
decades, due to the variations in amount awarded, the dif
ference is not statistically significant (p = 0.248). It is also 
important to take note that the average amount awarded 
was greater than the average amount asked in this study. 
To investigate this, we analyzed the raw data and found 
that in cases in which the amounts asked and awarded 
were both reported, the majority of cases had greater 
amounts asked. However, there were a small number of 
cases in which only the amount awarded was reported. 
These cases had very high awards, thereby increasing the 
average amount awarded relative to the average amount 
asked. Regardless, these findings continue to highlight the 
financially punitive nature of trial verdicts, and further 
underscore the importance of studies aimed at reducing 
such malpractice claims. It should also be noted that oto
laryngology malpractice cases involving malignancy, such 
as those examined in this study, are associated with signifi
cantly larger awards. 20 

Finally, the effect of medical malpractice allegations 
on practicing physicians is not insignificant, and also 
deserves a mention. A previous study demonstrated that 
physicians who had medical malpractice experience had 
increased levels of burnout in emotional exhaustion, 
depersonalization, and personal accomplishment.25 These 
feelings of being emotionally overextended and exhausted 
by one's work may significantly undermine physician 
wellness and ultimately the quality of patient care. Physi
cian education regarding published screening guidelines, 
as well as best practices including effective communica
tion and thorough documentation, may help prevent 
future malpractice litigations associated with oral cavity 
cancer and thus their detrimental effect on physicians. 

The largest limitation to this study is that the Westlaw 
database is not all-encompassing. Those litigations confi
dentially settled prior to a formal lawsuit would not 
appear in this database, and thus this study likely 
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underestimates the incidence of litigation involving squa
mous cell carcinoma of the oral cavity. Additionally, 
while oncological outcomes may influence patients' like
lihood of pursuing litigation or may affect the ultimate 
verdict, the methods used in this review do not allow sep
aration of plaintiffs living with disease from those cured 
of disease. 
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